STATE OF FLORI DA
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CASSANDRA DREVES, ON BEHALF OF
AND AS PARENT AND NATURAL
GUARDI AN OF DANI EL J.

W LLI AMSON, A M NOR,

Petiti oner,
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FI NAL ORDER

Pursuant to notice, the Division of Admi nistrative
Hearings, by Admi nistrative Law Judge WIlliamJ. Kendrick, held
a hearing in the above-styled case on July 19, 2007, by video
tel econference, with sites in Tallahassee and O'| ando, Florida.

APPEARANCES

For Petitioner: David R Best, Esquire
Best & Anderson, P.A
Bank of Anerica Center
390 North Orange Avenue, Suite 1875
Ol ando, Florida 32801

For Respondent: Robert J. Gace, Esquire
Stiles, Taylor & Gace, P.A
Post O fice Box 460
Tanpa, Florida 33606



STATEMENT OF THE | SSUE

At issue is whether Daniel J. WIIlianmson, a mnor,
qualifies for coverage under the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan (Pl an).

PRELI M NARY STATEMENT

On January 29, 2007, Cassandra Drewes, on behalf of and as
parent and natural guardian of Daniel J. WIllianson (Daniel), a
mnor, filed a petition (clain) with the Division of
Adm ni strative Hearings (DOAH) for conpensation under the Plan.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
January 31, 2007, and on May 9, 2007, follow ng an extension of
time within which to do so, NI CA responded to the claim and
gave notice that it was of the view that Daniel did not suffer a
"birth-related neurological injury," as defined by Section
766.302(2), Florida Statutes, and requested that a hearing be
schedul ed to resol ve the issue.

Pursuant to notice, such a hearing was convened on July 19,
2007, and the parties offered Joint Exhibit 1, which was
received into evidence. That exhibit included the nedical chart
of Cassandra Drewes from Rose Mary Sobel, M D., and Crystal
River Winen's Health Care; the nmedical chart of Cassandra Drewes
from Seven Rivers Cormunity Hospital; Fetal Mnitor Strips; the

medi cal chart of Daniel J. WIllianmson from Seven Ri vers



Community Hospital; the nmedical chart of Daniel J. WIIlianson
from Shands Hospital; a report of Donald WIllis, MD., dated
April 30, 2007; and a report of Mchael S. Duchowny, M D., dated
April 25, 2007. By agreenent of the parties, the reports of

Dr. WIlis and Dr. Duchowny were received into evidence in lieu
of their testinony at hearing.

FI NDI NGS OF FACT

Stipul ated facts

1. Cassandra Drewes is the natural nother of Daniel J.

Wl lianson, a mnor. Daniel was born a live infant on July 8,
2005, at Seven R vers Community Hospital, a licensed hospital

| ocated in Crystal River, Florida, and his birth wei ght exceeded
2,500 grans.

2. The physician providing obstetrical services at
Daniel's birth was Rose Mary Sobel, MD., who, at all tines
material hereto, was a "participating physician" in the Florida
Bi rt h- Rel at ed Neurol ogi cal Injury Conpensation Plan, as defined
by Section 766.302(7), Florida Statutes.

Cover age under the Plan

3. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain or spinal cord .
caused by oxygen deprivation or nechanical injury occurring in

the course of |abor, delivery, or resuscitation in the i mediate



postdelivery period in a hospital, which renders the infant
permanent|ly and substantially nmentally and physically inpaired.”
§ 766.302(2), Fla. Stat.

The etiology of Daniel's inpairnents

4. M chael Duchowny, MD., a pediatric neurologist
associated wwth Mam Children's Hospital, based on his review
of the nedical records, as well as his evaluation of Daniel on
April 25, 2007, was of the opinion that Daniel's neurol ogic
i mpai rments were nost |ikely devel opnentally based, as opposed
to birth-related. Dr. Duchowny expressed his findings and
conclusions in his report, dated April 25, 2007, as foll ows:

| evaluated Danny WIIlianson on April 25,
2007. Danny is a 21-nonth-old toddler
brought to the office by his nother and both
grandnot hers. They all participated in the
eval uati on and provided historical

i nformati on.

MEDI CAL HI STORY: Danny is now 21 nonths old
and is devel opnentally del ayed. Hi s nother
expl ai ned that Danny had difficulties during
delivery and that she was "in distress”
during | abor. She recalled that Danny's
"heart rate dropped" and that he "had a
smal | brain henorrhage.” Danny was born at
Seven Rivers Hospital but was transferred to
Shands Hospital where he renmined for nine
days. He had respiratory and feeding
difficulties that required mechani cal
ventilation and a gastrostony. He was

di scharged at nine days of age. His birth
wei ght was 6 pounds 10 ounces.



Devel opnmental delay was noted in the first
year of life. He was late to roll over
(eight nonths) and did not sit until nine
nmonths. He stood at 13 nont hs and wal ked

i ndependently at age 15 nonths. Speech
devel opnent [h]as al so been del ayed in that
he did not speak single words until one
nmont h ago. He continues to have
difficulties wth speech and presently
speaks in single words. He has a tendency
to repeat words spoken to him especially
the last word of a command. Hi s speech
articulation is also a problem Danny
recei ves speech therapy at All Children's
Hospital once weekly. Occupational therapy
has been di sconti nued.

Danny is also extrenely active and has a
fascination with drawers, knobs and buttons.
He will play with themall day long. In
contrast, he does not socialize well with

ot her children and often plays by hinself.
He is "scared of other children" and tends
to play in parallel. He is neither
aggressive nor destructive and apparently,
"does not defend hinself if attacked."

Danny al so has problens with notor

coordi nation such as clinbing up or down
stairs. He behaves "as if his legs are
stiff." He postures his right hand when
runni ng and at rest.

Danny's health is otherw se good. His
vision is normal. He has a slight hearing

i mpai rment and tubes were placed in his
ears. He sleeps through the night but for a
period of time would scream and not fal

asl eep. Hi s appetite is stable. There has
been no regression. There has been no
significant toxic or infectious exposure and
no postnatal trauma.

Danny is under the care of Dr. Joseph
Cassodonte and is followed by a nurse
practitioner. An MR scan at 12-nonths of
age reveal ed nonspecific abnormalities. Two



EEGs performed to rule out epil epsy were
nor nal .

PHYSI CAL EXAM NATI ON reveal s a wel | -

devel oped, well-nourished 21-nonth-old boy.
Danny wei ghs 38 pounds and is 35 inches
tall. Hs hair is light brown and of nornma
texture. The anterior and posterior
fontanels are closed. The head
circunference nmeasures 48.6 centineters

whi ch approxi mates the 55th percentile for
age. There are no cranial or facial

anomal ies or asymmetries. There are no
neur ocut aneous stigmata and no dysnorphic
features. The spine is straight wthout
dysraphism The neck is supple w thout
masses, thyronmegaly or adenopathy. The
cardi ovascul ar, respiratory and abdom nal
exam nations are normal. Peripheral pulses
are 2+ and symetri c.

Danny' s NEUROLOG CAL EXAM NATI ON was
difficult to conplete as he is extrenely
overactive and oppositional. He virtually
fought off all attenpts to exam ne him and
required restraint by his multiple
caregivers. | neasured his head
circunference at 48.6 centineters which is
at the 55th percentile for age. Hi s speech
output is clearly dimnished and he tends to
use single words with nmarked | abi al
disarticulation. He did not drool, although
t he tongue novenents were poorly
coordinated. In contrast, he understands
sinpl e commands and coul d identify body
parts readily. His attention span is short
and he is clearly overactive and inpul sive
in ternms of his overall behavioral
interactions. H's eye contact is poor and
he does not socialize well. His attention
span consi stently wandered during the

exam nation. Cranial nerve exam nation is
unremar kabl e. The visual fields are grossly
intact to confrontation testing. | was not
able to performa funduscopi c exam nati on.



The pupils were 3 mmand react briskly to

di rect and consensually presented |ight.
There are no significant facial asymretries.
The uvula is mdline and the pharyngeal
folds are symetric. Mtor exam nation
reveals symmetric strength, bulk and tone.
There are no adventitious novenents and no
evi dence of weakness or focal atrophy. Deep
tendon reflexes are slightly di mnished at
1+ bilaterally and the plantar responses are
downgoi ng. There is w thdrawal of al
extremties to stimulation. The

neur ovascul ar exam nation reveal s no
cervical, cranial or ocular bruits and no
tenperature or pul se asymetri es.

| n SUMVARY, Danny's neur ol ogi cal exam nation
in detail reveals no specific focal or
|ateralizing findings. 1In contrast, he

di splays findings consistent with

devel opnental delay in nultiple donains

i ncluding attention, behavior,

soci alization, speech and notor ability[.]
Danny's presentation is nbost consistent with
a di agnosi s of pervasive devel opnent al

di sorder and he likely fits wthin the

auti smspectrum Certainly, there are no
findings to suggest significant structural
brain damage[.] | believe that Danny's
neurol ogi cal presentation is devel opnentally
based and acquired due to prenatally
acquired factors. A review of Danny's

medi cal records mailed on March 14, 2007
further confirms that he did not have a
significant neurological injury related to
oxygen deprivation or mechanical injury at
birth. | therefore believe that Danny is
not conpensabl e under the N CA statute.

5. Dr. Duchowny's opinions regarding the etiol ogy of
Daniel's inpairnents were not controverted or shown to | ack
credibility. Consequently, it must be resolved that Daniel's

i npai rments are nost |ikely devel opnental |y based, as opposed to



birth-related. See, e.g., Ackley v. General Parcel Service, 646

So. 2d 242 (Fla. 1st DCA 1995)(determ ning cause of psychiatric
illness is essentially a nedical question, requiring expert

medi cal evidence); Thomas v. Salvation Arny, 562 So. 2d 746, 749

(Fla. 1st DCA 1990) ("I n eval uating nmedi cal evidence, a judge of
conpensation clainms may not reject uncontroverted nedi cal
testimony without a reasonable explanation.”). Therefore, the
proof fails to support the conclusion that Daniel suffered a
"birth-related neurological injury,"” as required for coverage
under the Pl an.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. 8 766.301, et seq., Fla. Stat.

7. The Florida Birth-Rel ated Neurological Injury
Conmpensation Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-related neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

8. The injured infant, her or his personal representative,
parents, dependents, and next of kin, nay seek conpensation
under the Plan by filing a claimfor conpensation with the
Di vision of Adm nistrative Hearings. 88 766.302(3), 766.303(2),

and 766.305(1), Fla. Stat. The Florida Birth-Rel ated



Neur ol ogi cal Injury Conpensation Associ ation, which adm nisters
the Plan, has "45 days fromthe date of service of a conplete
claim. . . in which to file a response to the petition and to
submt relevant witten information relating to the issue of
whether the injury is a birth-related neurol ogical injury."

§ 766.305(4), Fla. Stat.

9. If NICA determines that the injury alleged in a claim
is a conpensable birth-rel ated neurological injury, it may award
conpensation to the claimant, provided that the award is
approved by the adm nistrative | aw judge to whomthe cl ai m has
been assigned. 8§ 766.305(7), Fla. Stat. If, on the other hand,
NI CA disputes the claim as it has in the instant case, the
di spute nmust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

10. In discharging this responsibility, the admnistrative
| aw j udge nmust meke the follow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury clained is a
birth-related neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the admnistrative |aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or nmechanical injury and that
the infant was thereby rendered permanently
and substantially nmentally and physically

i npai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated



neurol ogical injury as defined in s.
766. 303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate postdelivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospital
supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate postdelivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative |aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." 8 766.31(1), Fla. Stat.

11. Pertinent to this case, "birth-rel ated neurol ogi cal
injury” is defined by Section 766.302(2), Florida Statutes,
to mean:

injury to the brain or spinal cord of a live
i nfant weighing at |east 2,500 grans for a
single gestation or, in the case of a
mul ti ple gestation, a live infant wei ghing
at least 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the inmedi ate
postdelivery period in a hospital, which
renders the infant permanently and
substantially nentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congenital abnormality.

10



12. As the proponent of the issue, the burden rested on
Petitioner to denonstrate that Daniel suffered a "birth-rel ated
neurol ogical injury." 8§ 766.309(1)(a), Fla. Stat. See also

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349, 350 (Fla. 1st DCA 1997)("[T] he burden of proof,
apart fromstatute, is on the party asserting the affirmative
i ssue before an administrative tribunal.").

13. Here, the proof failed to support the conclusion that,
nore |ikely than not, Daniel's neurologic inpairnments were the
result of an injury to the brain or spinal cord caused by oxygen
deprivation or mechanical injury occurring in the course of
| abor, delivery, or resuscitation in the i nmedi ate postdelivery
period in the hospital. Consequently, given the provisions of
Section 766.302(2), Florida Statutes, Daniel was not shown to
qualify for coverage under the Plan. See also 8§ 766.309(1) and

766.31(1), Fla. Stat.; Humana of Florida, Inc. v. MKaughan, 652

So. 2d 852, 859 (Fla. 2d DCA 1995)("[B]ecause the Plan . . . is
a statutory substitute for common law rights and liabilities, it
shoul d be strictly constructed to include only those subjects

clearly enbraced within its ternms."), approved, Florida Birth-

Rel at ed Neurol ogical I njury Conpensation Association v.

McKaughan, 668 So. 2d 974, 979 (Fla. 1996).
14. \Were, as here, the admnistrative |aw judge

determ nes t hat the injury alleged is not a birth-rel ated

11



neurological injury . . . she or he [is required to] enter an
order [to such effect] and . . . cause a copy of such order to
be sent inmediately to the parties by registered or certified
mail." 8§ 766.309(2), Fla. Stat. Such an order constitutes
final agency action subject to appellate court review.

§ 766.311(1), Fla. Stat.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t he claimfor conpensation filed by
Cassandra Drewes, on behalf of and as parent and natural
guardi an of Daniel J. WIllianson, a mnor, is dismssed with
prej udi ce.

DONE AND ORDERED this 30th day of July, 2007, in

Tal | ahassee, Leon County, Florida.

B ——

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 30th day of July, 2007.
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COPI ES FURNI SHED

(Via Certified

David R Best,

Mai | )

Esquire

Best & Anderson, P.A

Bank of America Center

390 North Orange Avenue, Suite 1875
Ol ando, Florida 32801

(Certified Mai

Kenney Shi pl ey,

No. 7002 0860 0000 9191

Executi ve Director

Florida Birth Rel ated Neurol ogi cal

I njury Conpensati on Associ ation
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308

(Certified Mail

No. 7002 0860 0000 9191

Robert J. Grace, Esquire
Stiles, Taylor & Grace, P.A
Post O fice Box 460

Tanpa, Florida
(Certified Mil

Rose Mary Sobel

33606
No. 7002 0860 0000 9191

, MD

6151 North Suncoast Boul evard

Suite 1-C
Crystal River,
(Certified Mil

Fl ori da 34428
No. 7002 0860 0000 9191

Seven Rivers Community Hospita
6201 North Suncoast Boul evard

Crystal River,
(Certified Mil

Florida 34428-6712
No. 7002 0860 0000 9191

Charl ene WI | oughby, Director
Consuner Services Unit - Enforcenent
Department of Health

4052 Bal d Cypress Way, Bin C 75

Tal | ahassee, Florida 32399-3275

(Certified Mail

No. 7002 0860 0000 9191
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are conmmenced by
filing the original of a notice of appeal wth the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766.311
Florida Statutes, and Florida Birth-Related Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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